
JOINT PARTLY DISSENTING OPINION OF JUDGE HARUTYUNYAN AND AD HOC JUDGE SALKOVA

I. INTRODUCTION

1.  In the present case, while treating the opinion of the majority with respect, we remain convinced that there has been a violation of Article 6 of the Convention. Our conclusions take into account the need to distinguish between the issues relating to the disciplinary violation committed by the judge, and the provision of a fair trial in connection with her appeal against the decision of the Supreme Judicial Council. In applying the rules designed to ensure a fair trial, national authorities must refrain from infringements such as those alleged in the present case, in order to uphold the rule of law and ensure the fairness of justice.

The principles established in the case-law on Article 6
2.  The existence of impartiality must be determined on the basis of a subjective test, where regard must be had to the personal conviction and behaviour of a particular judge, that is, whether the judge held any personal prejudice or bias in a given case, and also of an objective test, that is to say by ascertaining whether the tribunal itself and, among other aspects, its composition, offered sufficient guarantees to exclude any legitimate doubt in respect of its impartiality.

3.  However, there is no watertight division between subjective and objective impartiality since the conduct of a judge may not only prompt objectively held misgivings as to impartiality from the point of view of the external observer (objective test) but may also go to the issue of his or her personal conviction (subjective test). In cases where it may be difficult to procure evidence with which to rebut the presumption of the judge’s subjective impartiality, the requirement of objective impartiality provides a further important guarantee (see Micallef v. Malta, [GC], no. 17056/06, ECHR 2009, and Ramos Nunes de Carvalho e Sá v. Portugal [GC], nos. 55391/13 and 2 others, 6 November 2018).

4.  According to the Court’s case-law, it must be determined whether, quite apart from the judge’s conduct, there are ascertainable facts which may raise doubts as to judges’ impartiality. When applied to a body sitting as a bench, it means determining whether, quite apart from the personal conduct of any of the members of that body, there are ascertainable facts which may raise doubts as to the impartiality of the body itself.

5.  This implies that, in deciding whether in a given case there is a legitimate reason to fear that a particular judge (see Morel v. France, no. 34130/96, ECHR 2000-VI, and Pescador Valero v. Spain, no. 62435/00, ECHR 2003-VII), or a body sitting as a bench (see Luka v. Romania, no. 34197/02, 21 July 2009), lacks impartiality, the standpoint of the person concerned is important but not decisive. What is decisive is whether this fear can be held to be objectively justified (see Wettstein v. Switzerland, no. 33958/96, ECHR 2000-XII; Pabla Ky v. Finland, no. 47221/99, ECHR 2004-V; and Micallef, cited above). In this respect even appearances may be of a certain importance or, in other words, “justice must not only be done, it must also be seen to be done”. What is at stake is the confidence which the courts in a democratic society must inspire in the public. Thus, any judge in respect of whom there is a legitimate reason to fear a lack of impartiality must withdraw (see Micallef, cited above, for example, where the judge had made public statements relating to the outcome of the case; see also Rustavi 2 Broadcasting Company Ltd and Others v. Georgia, no. 16812/17, 18 July 2019).

6.  In order that the courts may inspire in the public the confidence which is indispensable, account must also be taken of questions of internal organisation. The existence of national procedures for ensuring impartiality, namely rules regulating the withdrawal of judges, is a relevant factor (see Micallef, cited above, and Mikhail Mironov v. Russia, no. 58138/09, 6 October 2020). Such rules manifest the national legislature’s concern to remove all reasonable doubts as to the impartiality of the judge or court concerned and constitute an attempt to ensure impartiality by eliminating the causes of such concerns. In addition to ensuring the absence of actual bias, they are directed at removing any appearance of partiality and serve to promote the confidence which the courts in a democratic society must inspire in the public (see Mežnarić v. Croatia, no. 71615/01, 15 July 2005, and A.K. v. Liechtenstein, no. 38191/12, 9 July 2015).

7.  The hierarchical structure of the competent administrative bodies may also raise an issue in terms of appearances (see Grace Gatt v. Malta, no. 46466/16, 8 October 2019). The national system governing judges’ careers and disciplinary proceedings against them has itself been the subject of applications to the Court from the standpoint of judges’ independence and objective impartiality (see Ramos Nunes de Carvalho e Sá, cited above; Denisov v. Ukraine [GC], no. 76639/11, 25 September 2018; and Oleksandr Volkov v. Ukraine, no. 21722/11, ECHR 2013).

II. THE FACTS

The facts of the case and the application of these principles in the instant case
8.  The applicant’s complaints contained allegations of political involvement in the disciplinary proceedings and in the administrative and judicial proceedings. Specific arguments were put forward in connection with the conduct of the proceedings before the Supreme Judicial Council (SJC) and the Supreme Administrative Court (SAC), as well as with the subsequent favourable career development of judges who had taken part in the cases against the applicant.

9.  A correct conclusion as to the fairness of the judicial proceedings in cases where the applicant complains about the influence of political factors on the adjudicating court can be made if the conduct of the adjudicating court in the particular case is compared with its conduct in similar cases. Hence, the question that arises is whether the SJC and the SAC consistently apply the rule of law in disciplinary proceedings in the same way, or whether there is a difference in application when the rule of law applies to different persons. Any such difference always raises the question of the existence of meta-legal factors in decision-making that create public distrust of the judiciary.

10.  One of the issues raised as regards the uniform application of the law is the obligation of the SJC to hear evidence from the person in respect of whom disciplinary proceedings are being conducted.

11.  In view of the applicant’s allegation that she was not granted a right of defence in the disciplinary proceedings, we fully share the findings of the Supreme Administrative Court in the first judgment of 2 August 2012, which are fully in line with the teachings of legal theory:

“When it fails to hear evidence directly and immediately from the judge facing disciplinary proceedings, the personnel body of the judiciary, firstly, violates the essence of the principle of adversarial proceedings, namely the hearing of the other party and, secondly, violates the judge’s constitutional right to protection.”

12.  The opposite view taken in the subsequent judgment of the SAC of 18 December 2012, which annulled this judgment, does not correspond to the teachings of the theory, especially regarding the following argument:

“The purpose of the law is for the disciplinary proceedings to be conducted by a reduced panel of the collective body, as its authority is preserved regarding the type and quantum of the punishment, as well as to avoid duplication of the disciplinary composition as explicitly provided for in the law. The opposite position would lead to new disciplinary proceedings before the SJC, which is unacceptable.”

This conclusion does not take into account either the fact that the deciding body is the SJC and not the disciplinary panel, or the decisions of the SAC on the appeals of other judges on whom sanctions were imposed (see, for example, SAC judgment no. 2780 of 27 February 2012 in administrative case no. 12603/2011, which revoked the disciplinary sanction of a “reprimand” imposed on another judge for delaying decisions in 249 cases and which was confirmed by SAC judgment no. 9488 of 2 July 2012 in administrative case no. 5054/2012, given by a five-member panel). That judgment found as follows:

“The person facing disciplinary proceedings should be duly notified of the meeting (this follows also from the general rules of the [Code of Administrative Procedure] when an aggravating administrative decision is given) and be given the opportunity to present his defence arguments in person or through a legal representative. The need for a judge, prosecutor or investigator facing disciplinary proceedings to effectively exercise his or her right of defence in each case directly before the disciplinary punishment body of the SJC is a direct consequence of Article 56 of the Constitution of the Republic of Bulgaria.”

13.  Another issue which is obviously resolved by the SJC in different ways depending on the identity of the offender is that of the type of punishment imposed for identical violations.

14.  The following matters are resolved differently in disciplinary practice: whether and how the workload of the judge and the number and complexity of the cases assigned to him or her are taken into account, as well as the quality of the decisions given and the culpability of the judge charged with a disciplinary violation.

15.  In the applicant’s case, it was established that her workload had not been examined at all by the disciplinary body (SAC judgment no. 10945 of 2 August 2012). This issue was not discussed at all in the judgment of the five-member panel of 18 December 2012 which annulled that judgment. The most likely reason for the conclusions of the SAC in its judgment of 18 December 2012 is a misinterpretation of the rules of the Code of Criminal Procedure on the requirement to hear and decide the case within a reasonable time and on the procedural deadlines for procedural actions, based on a misunderstanding of the structure and nature of the criminal process.

16.  The issue of culpability is not addressed in this judgment, which merely gives a partial definition of the notion of culpability. The approach in other cases regarding the disciplinary punishment of judges is different, for example in SAC judgment no. 10613 of 15 July 2011 in administrative case no. 2848/2011, given by a five-member panel, which confirmed SAC judgment no. 623 of 13 January 2011 in administrative case no. 9430/2010, and which found as follows:

“... the disciplinary body had to gather evidence of the factual and legal complexity of the nine cases, the decisions on which were taken after the investigation stage. The high personal workload of the judge, as well as of the administrative department as a whole, was not taken into account. Nor was it taken into account that owing to the lack of sufficient judges there had been a redistribution of cases, which led to an additional burden, ... the non-performance of official duties would have had to be committed culpably. In this case the aggregate assessment of the facts and circumstances based on the evidence in the case does not establish with certainty that the factual elements of a violation under section 307(4)(1) of the [Judiciary Act] were committed culpably, such as to justify finding a disciplinary violation under section 307(3) of the [Judiciary Act].”

17.  This is accepted also in SAC judgments no. 2758 of 1 March 2010 in administrative case no. 14955/2009; no. 2789 of 2 March 2010 in administrative case no. 14708/2009; no. 9926 of 16 July 2010 in administrative case no. 5695/2010; no. 4940 of 4 April 2012 in administrative case no. 1060/2012; and no. 15921 of 23 December 2010 in administrative case no. 12157/2010, given by a five-member panel, among other cases.

18.  It should be noted that the issue of the reasons for the delays was also discussed in SAC judgment no. 9190 of 1 July 2014 concerning the second set of disciplinary proceedings against the applicant, in which the court found it indisputable that the applicant had a heavy workload of cases of legal and factual complexity, that she also participated in international events by decision of the SJC, and that her work was hampered by the lack of courtrooms. The court then found as follows:

“... in the present case neither the [SJC Inspectorate], nor the two disciplinary panels in disciplinary case no. 3/2012, nor the Supreme Judicial Council, made efforts to clarify the question whether the work of the Sofia City Court was organised adequately. ... The answer to this question is essential because it would contribute to clarification of the gravity of the violation and of one of the other relevant circumstances, constituting the next criterion under section 309 of [the Judiciary Act] for determining the type and amount of the disciplinary sanction, namely the circumstances under which the violation was committed.”

19.  There is also a contradictory application of the provisions on the obligation of the sanctioning authority to state the reasons for its decision. It is noteworthy that the view of two of the judges on the five-judge panel ruling in the second set of disciplinary proceedings against the applicant, which was expressed in their dissenting opinion on the need for the SJC to state reasons for its decision when imposing a heavier sentence, was also shared by the third member of the court panel in another case, namely in SAC judgment no. 16181 of 8 December 2011 in administrative case no. 8458/2011, VII o., confirmed by SAC judgment no. 9701 of 4 July 2012 in administrative case no. 5006/2012 (five-member panel). In this judgment, the court panel stated as follows:

“In addition to the above, no reasons have been given for the administrative decision under challenge. In the present case, the disciplinary panel proposed to the Supreme Judicial Council that the applicant be subject to a disciplinary sanction under section 308(1)(3) of the [Judiciary Act], namely a ‘reduction of basic remuneration of 25% for a period of two years’. Although the SJC is not bound by the proposal made, and in the conditions of operational independence it itself determines what punishment to impose, it is a condition for the lawfulness of its decision that reasons be given for it. In the present case, the reasons for the decision were the statements of the members of the Council in support of the proposal for the most severe disciplinary sanction. It is evident from the minutes of the meeting of the SJC that the only relevant statement was made by the Prosecutor General. The Inspector General also made a statement, but she is not a member of the Supreme Judicial Council and her statement does not constitute reasons for the decision. From the statement of the Prosecutor General, however, no substantiated conclusions can be drawn as regards compliance with the provisions of section 309 of the Judiciary Act, which requires account to be taken, in determining the disciplinary sanction, of the gravity of the violation, the form of culpability, the circumstances in which the violation was committed and the conduct of the offender. The statement emphasised the fact that the applicant had claimed to be a lawyer and had deceived citizens, and expressed a subjective opinion to the effect that ‘the fact that no other violation has been established does not mean that there has been none’. But it should be emphasised that the punishment must relate to the specific violation. The court does not accept the stated opinion as a reason for the administrative decision, which must contain specific considerations substantiating the need to impose the most severe disciplinary sanction. It is untenable to refer to allegations of violations. Considerations which are outside the scope of the disciplinary proceedings must not be taken into account either.”

20.  Some of the issues that were controversially resolved had already been unambiguously expressed in interpretative judgment no. 7 of 2017 of the SAC (for example on the power of the Supreme Administrative Court to return the case to the Supreme Judicial Council, which in the applicant’s case led to an inadmissible legal result imposing two different sanctions for the same violation). That judgment found as follows:

“The Supreme Administrative Court does not have the power, after reversing the decision of the Supreme Judicial Council which imposed a disciplinary sanction, to return the file to that body for a new ruling.”

The same judgment also accepted that:

“The participation of members of the Supreme Judicial Council in the disciplinary panel, when they are the same persons who submitted a proposal for the imposition of a disciplinary sanction on elected members of the Supreme Judicial Council under section 312(1)(4) of the Judiciary Act read in conjunction with section 311(2)(c) and section 307( 2), or for the imposition of a disciplinary sanction on a judge, prosecutor, investigator, administrative head or deputy administrative head under section 312(1)(4) of the Judiciary Act, is a substantial violation of the administrative procedure rules.”

21.  This judgment of the SAC should henceforth have prevented the risk of a different approach being applied in resolving these issues on the basis of the identity of the punished judges, no matter who they are.

22.  The different application of the legal provisions in these cases raises doubts about the existence of objective impartiality, doubts which also stem from several other facts.

23.  The press statement issued by the Inspector General thirteen days before the deadline for preparation of the inspection report, as established in judgment no. 10945 of 2 August 2012 (“The taxpayer pays judges’ salaries primarily for them to write their judgments and, in their own time, for them to write declarations and positions. Therefore, we will check who wrote their reasons for the decisions within the deadlines specified in the law, how much of a delay they incurred and what were the reasons for this.”), by focusing on the applicant’s statements concerning the independence of the judiciary before the completion of the inspection, meant that the Inspector General could no longer be regarded as an objective observer.

24.  Moreover, the final decision of the Inspectorate (published on its website (http://www.inspectoratvss.bg/acts/1439540969.pdf) does not analyse the reasons for the delays. The requirement for an individual judge to ensure the hearing of cases within a reasonable time cannot be accepted as justified, in so far as it is the duty of the State, and specifically the SJC, to resolve problems related to the workload of judges, the distribution of cases and the available resources.

25.  This obligation on the part of the State is clearly stated in the Court’s judgment in the case of Dimitrov and Hamanov v. Bulgaria (nos. 48059/06 and 2708/09, § 72, 10 May 2011), as follows:

“72.  The States have the duty to organise their judicial systems in such a way that their courts can meet each of the requirements of Article 6 § 1 of the Convention, including the obligation to hear cases within a reasonable time (see, among many other authorities, Bottazzi, § 22, and Scordino (no. 1), § 183, both cited above). They are responsible for delays attributable to the conduct of their judicial or other authorities (see, by way of example, Foley v. the United Kingdom, no. 39197/98, §§ 38‑39, 22 October 2002). They are also responsible for delays in the presentation of the opinions of court‑appointed experts (see Capuano v. Italy, 25 June 1988, § 32, Series A no. 119, and Nibbio v. Italy, 26 February 1992, § 18, Series A no. 228 A). A State may thus be found liable not only for delay in the handling of a particular case, but also for a failure to increase resources in response to a backlog of cases, or for structural deficiencies in its judicial system that cause delays (see Zimmermann and Steiner v. Switzerland, 13 July 1983, §§ 29‑32, Series A no. 66; Guincho, cited above, §§ 39-41; and Pammel v. Germany, 1 July 1997, §§ 69-72, Reports of Judgments and Decisions 1997-IV). Tackling the problem of unreasonable delay in judicial proceedings may thus require the State to take a range of legislative, organisational, budgetary and other measures.

73.  In that connection, it should be emphasised that a failure to deal with a particular case within a reasonable time is not necessarily the result of omissions on the part of individual judges, prosecutors or investigators. For instance, while in some cases delays may result from the lack of diligence on the part of the investigator, prosecutor or judge in charge of a particular case (see, by way of example, B. v. Austria, cited above, §§ 52-54, and Reinhardt and Slimane-Kaïd v. France, 31 March 1998, § 100, Reports 1998-II), in others the delays may stem from the State’s failure to place sufficient resources at the disposal of its judicial system (see, by way of example, Zimmermann and Steiner, cited above, §§ 30-32), or allocate cases in an efficient manner (see, by way of example, Georgiadis v. Cyprus, no. 50516/99, § 46, 14 May 2002).”

26.  The statement of a member of the SJC (p. 71 of the minutes of 30 May 2011) that he would not support a candidate for President of the Sofia City Court (SCC) because she had participated in a petition against the SJC and therefore could not be a good leader, seems to support the applicant’s complaint that some members of the SJC were intolerant of criticism of their activities and tended to punish judges who expressed such criticism.

27.  The lack of reasons in Order no. 352 of 6 March 2012 issued by the President of the SAC, by virtue of which appeals against decisions of the SJC were transferred from the 7th Division, which hears similar cases, to the 6th Division, which deals with cases relating to social security and health care provision, and the issuance of this order without a proposal from the Plenum of the Supreme Administrative Court, seems to support the applicant’s claim that there was a deliberate change, as the judges of the 7th Division had previously ruled in favour of her appeal in the first case.

28.  In itself, this circumstance may not call into question the objective impartiality of the trial court. However, viewed in combination with other facts such as the rejection of the request for recusal of the entire panel of judges of the 6th Division and the request for recusal of the disciplinary staff of the SJC; the lack of a reasonable explanation for the violation of the principle of random selection of judges (provided for in section 9 of the Judiciary Act in order to prevent the assignment of certain cases to specific judges who have been specially selected); the delay in hearing the applicant’s case before the SAC; and last but not least, the public statements of the Inspector General and some members of the SJC and the subsequent career development of the judges who decided the applicant’s case (given the support received for these posts), it raises doubts which support the applicant’s argument that there was a lack of objective impartiality.

III. CONCLUSION

29.  All the above-mentioned factors cast doubt on the existence of legal certainty, in view of the varying attitude of the decision-making bodies in disciplinary proceedings against judges. This undermines the foundations of justice.

30.  The difficulty in resolving disciplinary proceedings against judges stems from the need to establish the very thin line between the prevention of judicial misconduct, which jeopardises the efficiency of the justice system, and the independence of the judiciary, where political influence undermines justice and public confidence in it.

31.  There is no doubt that, where disciplinary offences have been committed, sanctions must be imposed to ensure the effectiveness of justice. However, these sanctions must be applied in proceedings guaranteeing the rights of the participants, based on equal treatment of offenders, because the alternative leads to a perception in society of a lack of objective impartiality, which destabilises the legal order.

32.  It is under the conditions of a fair trial that such violations by judges must be sanctioned, and it is beyond doubt, in our view, that the correct application of the law and the prevention of violations can be achieved only in the context of such a process.

33.  The destabilisation of the justice system leads to the destabilisation of the rule of law, as a result of which the rights of citizens are endangered. An unstable judiciary cannot provide stability and security for citizens’ rights, and the stability of the judiciary depends on both its independence from political bodies and the existence of clear rules for the career development of judges and their application in an equal manner to all judges. Prompted by the conviction that in this case some of the actions of the Inspector General and of members of the Supreme Judicial Council and the Supreme Administrative Court call into question the existence of objective impartiality, we express this separate opinion, while respecting the opinion of the majority.

